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Case Law Update 
“Required for a public work” under s 40 PWA ‒ Guide Hill 
Station v Attorney General [2019] NZHC 3216

This case is about land the Crown acquired from Guide Hill 
Station in 1976 under the (then) Public Works Act 1928 for 
“the generation of electricity”.

Guide Hill Station contended that the Crown should have 
offered part of the acquired land back (the Target Land), 
as it became subject to an all-encompassing easement in 
favour of Meridian Energy Limited (Meridian) that gave 
Meridian all the powers required to carry out its electricity 
generation functions.

The Target Land is margin land on the shore of Lake Pukaki, 
and was originally taken to reduce the risk of flooding 
neighbouring properties.

Expert evidence showed that the land will be inundated 
in an extreme flood event, that the lake’s shoreline is still 
subject to change due to the raising of the lake, and that 
the effects of climate change may change the current need 
of the land.  Therefore, the Court held that the land is still 
required for a public work.

The Court also held that it would have been inappropriate 
to offer the freehold back because the Department of 
Conservation advised it wanted the land as scenic reserve, 
and that was given priority.

The Court also considered the effect of the transfer of the 
Target Land from the jurisdiction of the Public Works Act 
1981 (PWA) to the Land Act 1948; and although Guide Hill 
Station did not succeed, whether the Court would have 
made a declaration that the Target Land should have been 
offered back under the PWA.  The Court concluded that 
once transferred to the Land Act jurisdiction, the PWA no 
longer applied and the correct alienation route for the land 
was the Land Act process.
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“Successor” under s40 Public Works Act ‒ Ulrich v 
Attorney-General [2020] NZSC 11

In this case the appellant sought leave to appeal a High 
Court decision directly to the Supreme Court.  In the 
High Court the appellant sought an order to sustain a 
caveat over ancestral whenua that is currently in Crown 
ownership. He claimed that he was beneficially entitled to 
the land because he is a “successor” of one of the original 
owners of the land under s 40(2) of the Public Works Act 
1981 (PWA) and was entitled to have the land offered back 
to him under that legislation.

The High Court, following Williams v Auckland Council 
[2015] NZCA 479 decided that the appellant was not a 
successor under the PWA.  The Appellant appealed directly 
to the Supreme Court.

The Supreme Court refused leave because it was not 
necessary in the interests of justice to hear the appeal 
on a “leapfrog basis”, nor were there any exceptional 
circumstances justifying a direct appeal.  There was no 
urgency to the matter because the parties agreed to 
the caveat remaining in force until the appeal reached 
resolution.  Finally, as the appellant would seek leave to 
adduce further evidence in the Supreme Court, it was 
better that that Court did not decide these matters as the 
court of first, and last, instance.

Assuming this case does proceed to the Court of Appeal 
and depending on the outcome there, the Supreme Court 
may yet have an opportunity to consider the meaning 
of successor under the PWA.  Until then, the decision 
in Williams still represents the current interpretation of 
successors. 

Simpson Grierson is a proud supporter of LAPA and is committed to keeping New Zealand’s 
local authorities up-to-date on the latest legal developments.  Click here to register for our 
upcoming LAPA webinar (details on page 3).

https://simpsongrierson.zoom.us/webinar/register/WN_-zvim7hZT5OzDDB5Y5UN1Q
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Duty to consult ‒ Evans v Clutha District Council [2020] 
NZCA 5

In 2018, the Council resolved to remove two trees from a 
pocket reserve in suburban Balclutha. Evans applied for a 
judicial review of the decision, which was declined by the 
High Court.  In this case, Evans appealed that High Court 
decision.

Before resolving to remove the trees, the Council obtained 
a report which set out its options.  After observing the 
trees, and considering the report the Council’s Service 
Delivery Committee resolved to remove the trees.  The 
decision attracted media attention and resulting public 
concern, but the Council remained firm.  Ms Evans then 
brought judicial review proceedings.

The appeal focused on whether or not the Council had 
a duty to consult and a reasonable basis for its decision.  
The Court of Appeal found that the Council’s decision 
had a reasonable basis, that public consultation was 
not appropriate here, and that the Council was able to 
decide that removal of the trees was necessary for proper 
management of the reserve.

Is land a “park”?  – Mt Wellington Race Park Club 
Incorporated v Auckland Council [2020] NZHC 1245

This case concerns a property owned by Auckland Council 
(Council) which is zoned for light industrial use and is 
located in an industrial area.  The property is subject to a 
designation for future road.  The site had for several years 
been leased to a club which used the property for racing 
go-karts, and a go-kart track had been formed on the 
property.  The club allowed other non-karting users to use 
the property from time to time on an informal basis, but 
did not hire the track to members of the public, nor was 
the track accessible to members of the public.  

The Council wished to obtain a commercial tenant for 
the property, on the basis that the club would relocate 
to alternative premises, and served notice of termination 
under the lease.  The club vacated the premises on 
the termination date of 12 October 2018.  The Council 
subsequently entered into an agreement to lease the 
property to a commercial tenant Independent Traffic 
Control Ltd (ITC).

However, some past users of the track and supporters 
were concerned as to the loss of the venue for “bucket 
racing” (a type of miniature motorcycle racing), which 
had been a relatively regular user of the track.  The Mt 
Wellington Race Park Club (MWRPC) was formed in order 
to rally support from past users and supporters of the kart 
track to oppose the move.

In 2019, MWRPC sought judicial review, requesting a 
declaration that the Council had disposed of the property 
in contravention of s 138 of the Local Government Act 

2002 (LGA).  Section 138 requires that, where a local 
authority proposes to dispose of a park, it must first 
consult on the proposal.  The definition of “park” refers 
to “land acquired or used principally for community, 
recreational, environmental, cultural, or spiritual 
purposes…”.  The term “dispose of” is defined as including 
a lease for more than 6 months “that has the effect of 
excluding or substantially interfering with the public’s 
access to the park”, and the agreement to lease to ITC 
would therefore potentially constitute a “disposal” in this 
context.  

MWRPC argued that the plain meaning of “park” should 
be adopted, focusing on the kart track as a “recreational” 
facility. However, the Council argued that the property was 
not a park, because:
(a) It was not accessible to the public for any of the 

purposes in s 138, but was in the exclusive possession 
of the club;

(b) The property had always been (and still was) held for 
the principal purpose of a road.  Any temporary or 
interim use for a recreational purpose did not render 
it a park.  This was supported by the relevant Council 
policy framework, which did not treat it as a Council 
park or sports facility.

The Court noted that the literal meaning of the s 138 
definition of “park” was very broad, and was capable of 
extending to most, if not all, land owned by the Council.  
However the “use” by Council was for the commercial 
purpose of generating a rental return from the lease, and 
not for recreational purposes.  It commented that the 
word “used”, when read in conjunction with the reference 
to excluding the public’s access to the park in the definition 
of “dispose of”, connotes used by the public principally 
for one of the purposes listed in s 138(2), and that a lease 
of land to private interests who use it for sporting or 
recreational purpose would not fall within that definition.  
The Court noted the relatively private character of the kart 
track, with access controlled by the club, and fencing.   

The Court considered “whether an incidental or temporary 
use, not formally endorsed by the Council as the local 
authority seeking to dispose of the land, can be described 
as a principal use.” It held that the club’s use of the 
property for recreational purposes was an interim use only, 
which did not detract from the Council’s principal purpose 
for holding the property. 

The Court acknowledged the administrative burden on 
Council if the definition of a park was to be wider, noting 
that it would undermine Council flexibility in regard to 
temporary land use that may benefit the community. 

With these conclusions in mind, the Court held that the 
property was not a park.



 3

Was the obligation to consult discharged?

The Court also considered whether, if it had not decided 
the property was not a park, the Council had in effect 
discharged the obligation to consult in s 138.  The Court 
was guided by the principles articulated in Wellington 
City Council v Minotaur Custodians Ltd and subsequent 
cases, which emphasise the discretion afforded to local 
authorities about how to consult, and avoid engaging in 
intense scrutiny of the decision-making processes involved.  
It noted that the obligation to consult should not be 
inferred where not clearly mandated.

The Court noted that while they had not expressly set out 
to consult, in fact the Council and Auckland Transport had 
engaged extensively with the tenant club, which had made 
no complaint about the process, and had also engaged 
with other users and had made significant attempts to 
try and assist them in finding an alternative venue.  The 
Court held that the Council had broadly observed the 
consultation principles in the LGA, and that its actions had 
met the standards expected of a local authority. 

Covid-19 Issues 
LEASING ISSUES

There has been a lot of media attention over the impact 
of Covid-19 on tenancies.  In particular, a key issue 
under Covid-19 Level 3 and 4 restrictions has been what 
obligation tenants have to pay rent and outgoings.  Clause 
27.5 of the Auckland District Law Society lease (6th edition) 
(and other leases containing similar provisions) provide for 
a “fair proportion” of rent to be abated when the premises 
cannot be accessed to fully conduct the tenant’s business.  
Read our full FYI here.

The Government intends to introduce a commercial rent 
relief Bill designed to make temporary amendments to the 
Property Law Act 2007 to “ensure there is appropriate rent 
relief, with the burden shared by landlords, tenants, and 
the Crown”. Read our full FYI here.

CONSTRUCTION ISSUES 

Construction projects are likely to experience delays due to 
the late arrival of imported materials, or labour shortages 
due to health issues and quarantine requirements.  There 
will be inevitable timetable delays arising from these 
shortages, and a key question is whether there is any relief 
available under the construction contract. 

Read our full FYI on the impacts on standard form 
construction contracts here.

RESERVES ACT DELEGATIONS AND REFORM

In late March, immediately prior to the Level 4 lockdown,  
Robert Cant and Renee Julius from LAPA, Clare Wooding 
from LGNZ, and Michael Wood and Donna Hurley from 
Simpson Grierson met with DOC officials to discuss the 
joint LAPA/LGNZ submission on proposed changes to 
Ministerial delegations to territorial authorities under the 
Reserves Act.

The initial DOC proposal to significantly amend delegations 
to territorial authorities was made shortly after the Court 
of Appeal cast doubt on the validity of the delegations in 
obiter dictum comments in Opua Coastal Preservation Inc 
v Far North District Council [2018] NZCA 262.  Since then, 
the Supreme Court has reversed the Appeal Court decision 
and the validity of the delegations was not challenged on 
appeal.   

DOC officials were particularly interested in learning 
more about how local authorities address the need for 
separation of dual decision-making functions in practice.

LAPA and LGNZ emphasised their previously-expressed 
desire for a review of a number of provisions of the 
Reserves Act, although this appears unlikely to be a priority 
for DOC in the immediate future.  The updating of the 
Reserves Act Guide which was released in the early 2000’s 
was discussed and LAPA and LGNZ would like to see DOC 
prioritise an update of the Guide and would welcome the 
opportunity to be part of a review.

LAPA will keep you up-to-date on further developments as 
they come to hand.

[Webinar] Legal Update for LAPA Members – Thurs 2 July
Join our property team for a case law update and 
discussion on the implications of Covid-19 for the local 
authority property sector. Click here to register.
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